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lays down the rule that personal service without the state is not suf- 
ficient to support a judgment in personam, and Pennoyer v. Neff, supra, 
is to the same effect, and holds that property within the state cannot be 
taken on execution under a judgment in personam when such judgment was 
rendered by default and the nonresident defendant was served by publica- 
tion only and failed to appear. In the latter case, however, the court holds 
that the property within the state might be taken by a proceeding in rem 
directed against the property itself. These propositions are supported by the 
weight of authority in this country. Freeman, Judgments, Ed. 4, 120a, 546; 
Black, Judgments, Ed. 2, 83, 794, and cases cited. See also Southern Tim- 
ber & Investment Co. v. Creagh (Ala.), 45 South. 666; Lucas v. Patton (Tex. 
Civ. App.), 107 S. W. 1 143. 

Monopolies — Contracts in Restraint of Trade — Interstate Commerce. — 
A manufacturer of a proprietary medicine made by secret formula, but 
unpatented, put it upon the market under a system of contracts by which all 
jobbers authorized to handle such medicine were prohibited from selling to 
any but retailers licensed by the manufacturer, and neither jobber nor 
retailer was permitted to sell at prices other than those imposed by the 
manufacturer. The jobber's contract further provided that title to the goods 
was to remain in the manufacturer even after payment of the purchase price. 
Defendant by inducing someone to violate his contract, obtained some of 
the medicine and was selling it at cut prices. On a bill by the manufacturer 
to restrain such sale held that the agreement constituted a contract of sale 
and was illegal as being in restraint of trade both at common law and under 
the anti-trust act. Dr. Miles Medical Co. v. John D. Park & Sons Co. 
(1908), — C. C. A., 6th Cir. — , 164 Fed. 803. 

The plaintiff contends that the contract is one of agency and not of sale. 
The nature of the contract is not determined by what the parties may choose 
to call such an agreement but depends upon the meaning and intent of the 
instrument taken as a whole. The real question to be decided is, did he sell 
as agent or on his own account. Ex Parte White, 1870, L. R. 6 Ch. App. Cas. 
397; Peoria Mfg. Co. v. Lyons, 153 111. 427; Arbuckle Bros. v. Kirkpatrick, 
98 Tenn. 221; Dederick v. Wolfe, 68 Miss. 500; Coneta Fertiliser Co. v. 
Brown, 163 Fed. 162. From the agreement in this case it is clear that the 
jobber sells for himself and not as agent, even though bound to sell to cer- 
tain persons. Where articles are made under patents, they may be the sub- 
ject of contracts by which their use and price in subsale may be controlled 
by the patentee and such contracts are not considered contracts in restraint 
of trade or common law monopolies. Button Fastener Case, yy Fed. 288; 
Victor Talking Machine Co. v. Fair, 123 Fed. 424; Benent v. National Har- 
row Co., 186 U. S. 70; Edison Phonograph Co. v. Pike, 116 Fed. 863. 
The very object of the patent laws is monopoly and any conditions not 
in their nature illegal will be upheld. There is no statute creating a 
monopoly in a product made by secret process or private formula, and the 
manufacturer has no special property in either. Tarbor v. Hoffman, 118 
N. Y. 30; Chadivick v. Covell, 151 Mass. 190; Vulcan Defining Co. v. Am. 
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Can Co., 67 N. J. Eq. 243. His only right is to prevent one from obtaining 
or using them through a breach of trust or contract. John D. Park & Sons 
Co. v. Hartman, 82 C. C. A. 158. No statute grants a monopoly to anyone 
who does not elect to avail himself of the patent or copyright laws and is 
the plaintiff has not placed himself under either of the foregoing laws he 
is not immune from the common law rule forbidding monopolies and 
unreasonable restraint of trade. The test as to whether or not a contract 
is one in restraint of trade seems to be, whether or not it is a reasonable 
restraint in reference to the particular case. Nordenfelt v. Maxim Nordenfelt 
Co., 19 App. Cas. 535; United States v. Addyston Pipe Co., 175 U. S. 211. 
The covenants which the seller imposes upon the vendee and subvendees 
must be reasonable and for his own protection and no conventional restraint 
of trade can be enforced unless the contract embodying it is merely ancillary 
to the main purpose of a lawful contract and necessary to protect the 
covenantor in the enjoyment of the legitimate fruits of his contract. United 
States v. Addyston Pipe Co., 175 U. S. 211. The restraint in this case 
was not ancillary but was the main purpose of the contract and its effect 
was to restrain the right of each wholesaler and retailer to transact business 
in the ordinary way. Being illegal then at common law it is of necessity so 
as regards interstate commerce since the statute has declared illegal every 
combination in restraint of interstate commerce. Montague & Co. v. Lowry, 
193 U. S. 38; Northern Securities Co. v. United States, 193 U. S. 197. 

Municipal Corporations — Assessment of Railroad Property — Special 
Assessments Under the Police Power. — The City of Janesville ordered 
certain sewers to be built and the cost thereof to be assessed against the 
abutting property owners by the front foot rule. The complainant railroad 
company owned land abutting on the streets in which the sewers were to be 
built, and resisted the assessment on the grounds that such lands were a 
non-severable part of an entire propertv used in the service of the public, 
and that the assessment, according to the front foot rule, is not proportioned to 
the benefits actually received. Held, that the exemption from local assess- 
ments which would ordinarily attach to railway property had been removed 
by statute; and that an assessment by the front foot rule might be sustained 
under the police power, regardless of benefits received. Chicago, M. & St. 
P. Ry. Co. v. City of Janesville et al. (1908), — Wis. — , 118 N. W. 182. 

In the absence of special statutory provisions the courts are not agreed 
as to the liability of railroad property for assessments for local improvements. 
By the weight of authority it would seem that such property is liable as any 
other for improvements resulting in special benefits to it. The State, etc. v. 
City of Passaic, 54 N. J. L. 340. As to the power of the local officers to 
sell the right of way to satisfy unpaid assessments there is more doubt. 
Illinois Central R. R. Co. v. Comrs. of East Lake Pork Special Drainage 
Dist., 129 111. 417; Louisville, N. A. & C. Ry Co. v. State, 122 Ind. 443. On 
the other hand, in Wisconsin, prior to the passage of the statute above 
referred to, it was held that the track and right of way of a railroad company 
were entirely exempt from special assessments and this rule is supported 
by good authority. Chicago, M. & St. P. Ry. Co. v. City of Milwaukee, 



